Opinion: A victory for Native children’s rights to

remain with family and tribe
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Forty-two years ago, Congress enacted the Indian Child Welfare Act to address a
centuries-long practice: Removal of Native American children from their families
and tribes by government actors and private agencies. When the welfare act was
passed into law, a staggering number of Native children — in some states, as many
as one in three — had been separated from their families and tribal communities.
Washington state was one of the worst offenders. Native children were taken from
their families and tribes without notice or explanation. The wholesale removal of
Native children destroyed families and posed an existential threat to tribes.

The child welfare act was designed to protect Native children from separation from
their families and tribes — and by keeping them within their tribal communities,
safeguard the very existence of tribes. The statute achieves these aims by requiring
that tribes be notified whenever there is “reason to know” that an Indian child is
subject to a child welfare proceeding and by granting tribes the right to intervene in
such cases. The statute also imposes heightened standards for removing Native
children and terminating parental rights, and establishes a strong mandate for
placing children who must be removed with relatives or other tribal members. Tribal
notice is essential to the act’s efficacy. Without such notice, a tribe would be
powerless to protect its interests and the interests of the child and family.

A recent, unanimous opinion of the Washington State Supreme Court authored by
Justice Raquel Montoya-Lewis, the first Native American justice to serve on the
court, gives critical life to the rights granted under the act by giving expansive
meaning to the “reason to know” standard that invokes its protections.

Now, whenever any participant in an involuntary child-welfare proceeding indicates
that a child has Indian heritage, the act’s protections are triggered and must be
applied. The act requires that courts ask each participant in a child-custody
proceeding whether there is “reason to know” the child is or may be an Indian child.
The Supreme Court’s decision clarifies that if there is any indication from any
participant that a child has Indian heritage — for example, testimony from a social
worker, parent or intervening tribe — the act’s protections must be applied.
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This broad interpretation ensures that tribes — not social workers or judges —
determine whether children are eligible for membership and thus preserves tribes’
sovereign role in determining eligibility. This expansive application of ICWA is
particularly important given the harm that led to the act’s passage: America was so
successful in destroying Native families that many people lack knowledge of their
own Native descent. Without notice to tribes, untold numbers of Native children
would be denied protections under the act.

The 9-0 ruling reminds us of the 300-year trauma inflicted on Native families and its
lasting impact. And Justice Montoya-Lewis tells that history through the voices of
those who lived it, quoting Congressional testimony of survivors about the trauma
of separation. That trauma persists. As of 2015, Justice Montoya-Lewis notes,
American Indian and Alaskan native children in our state were represented in foster
care at a rate 3.6 times higher than their representation in the general child
population — well above the national average. National research suggests that one
in seven Native American children will enter foster care before they turn 19. The
damage to these children is real. An overwhelming body of research demonstrates
that separation from families is one of the most significant traumas a child can
experience. We know that Native American children who are eventually adopted
away from their tribe suffer more serious mental-health issues than white adoptees.

In preserving the right of tribes to protect their children from wrongful removal, the
Supreme Court not only advanced the well being of tribes, whose very existence
continues to be threatened by removal of their children, it promoted the well-being
of Native children. Placement of children with extended family and within their tribe,
as the act prescribes, significantly reduces the trauma of separation, promotes
stability, improves behavioral and health outcomes, and preserves cultural identity
and community connections.

Centuries of state-sponsored separation of Native children left an indelible stain on
our state and our nation. Our Supreme Court has rightly decreed that the
protections enacted to prevent this wrong must be zealously enforced.
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